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TRIAL OF MRS HANNAH KINNEY.* 


MEDICAL EVIDENCE——PROFESSIONAL ETIQUETTE—THE ATTORNEY 
GENERAL. 


Tue recent trial of Mrs Kinney has been so fully reported in the 
public prints and in the pamphlet before us, (understood to be the 
production of Benjamin F. Hallett, Esq., of high reputation as a re- 
porter) that we do not think it advisable to occupy our pages with a 
detailed statement of the trial, more especially as thare were no impor- 
tant legal principles involved in the case. But there were some cir- 
cumstances elicited by the evidence of sufficient interest and impor- 
tance, in our opinion, to warrant us in devoting a few pages to the 
subject. 

The results of the trial were, in some respects, more unsatisfactory 
than is usual after so thorough and searching an investigation as here 
took place. The real cause of Mr Kinney’s death is still involved in 
mystery. ‘There can be little doubt, that he was poisoned. The 
idea that he committed suicide is not very satisfactory in view of all 
the circumstances attending his death ; and to suppose that he was acci- 
dentally poisoned by Dr Batchelder, it is necessary to discredit the 
positive testimony of that individual in every important particular. 
There is one consideration which does not appear to have been alluded 
to on the trial, which is, that a person of the lewd habits of the de- 
ceased may more probably have been poisoned in some obscure 
brothel from jealousy, revenge, or in a drunken brawl, than that he 
raised his hand against his own life, or was designedly murdered by 
one who had always been to him an affectionate wife. At all events, 
the innocence of the prisoner was as clearly made out as it could be 
by circumstantial evidence. The opinion is quite general, that she 
ought never to have been indicted. _It has been publicly stated, that 
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if the advice of the prosecuting officer had been received, no bill 
would have been returned. 

In this case, as in almost all capital trials, there was unfortunately 
considerable medical evidence introduced. We say unfortunately, 
because on such occasions, a learned and highly respectable profession 
is brought into momentary contempt, by the sorry figure medical gen- 
tlemen sometimes make in the witness’ box ; and, so far as our ob- 
servation extends, this sort of evidence does not have that weight, 
which might be expected from the skill and learning of those who give 
it, particularly in matters of mere professional opinion, where totally 
adverse evidence is frequently given with the utmost positiveness ; and 
this where there is ample opportunity for investigation—a case occur- 
ring to us at this moment in a neighboring state, where, upon a ques- 
tion, whether the ossification of the head of the foetus takes place be- 
fore or after quickening, the testimony of medical witnesses of the 
highest respectability, who must have had opportunity to refer to 
standard works on the subject, was directly at variance. Moreover, 
the difficulty of confining medical witnessess to the precise point at 
issue, is often remarked upon—there being, it is said, a tendency to 
lecture upon many things of no sort of importance to the case on trial, 
which leads thei to be at times excessively prosy. ‘The views which 
have long been prevalent on this subject, in the legal profession, may 
be the result of prejudice, but there were some facts elicited in the 
late trial, which did not have a tendency to raise the value of medical 
evidence in the eyes of the public or the sister profession. 

It appeared, that the physician who attended Mr Kinney in his last 
sickness, attributed his death to the Asiatic cholera, and a post mor- 
tem examination of the body took place to ascertain what the true 
nature of the disease was. Upon this examination, the appearances 
were such as to indicate clearly, that the death was caused by poison ; 
and the physicians determined, that there ought to be a chemical analy- 
sis of the contents of thestomach. Accordingly, Goodwin, a painter 
by trade, who was present, got a bottle from his boarding house, and the 
contents of the stomach were first poured into a pitcher and then into this 
bottle, which was given to a medical student, to leave in the office of one 
of the examiners. He did so, no one being present at the time, and it 
remained there several hours before it was delivered to the chemist for 
analysis. It was not sealed up. It was not marked, and it did 
not appear, that the physicians examined the bottle at all, or the pitch- 
er, to ascertain whether there was any foreign substance in them. 
Goodwin, it is true, testified that he rinsed the bottle, but it did not 
appear that the physicians requested this, or even knew of it. Now, 
we submit, that, in a case of this importance, where there were well 
founded suspicions that a man had stats murdered by a poison, of 
which sufficient to cause death may be carried on the point of a pen- 
knife, the manner in which the contents of this stomach were disposed 
of, is not consistent with that scientific accuracy which is and ought to 
be expected in cases of this sort. It seems to us, that physicians, the 
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moment the startling fact breaks upon them, that there is a death by 

oison, become, in one sense, officers of justice. ‘They are bound, 
we will not say to suspect every one who was with the deceased at 
his death, but at least to carefully watch every person and every thing 
about them. But here, the man who spent the last night with the 
person who, there was then reason to believe, was murdered on that 
very night, is requested to get a bottle. He was a painter ; a man 
who used poisonous substances in his trade. This might not have 
been known to the physicians, but it shows clearly the impropriety of 
the course they took. They take a bottle from him—pour the con- 
tents of the stomach first into a pitcher, found in the very room where 
the poison was administered, and request a medical student to leave it 
in an office where it remains several hours on the table, and where any 
one might have changed it or placed arsenic in it. Now, the great 
point in the case was, that there was arsenic in this stomach ; but in a 
capital trial, where a doubt is to acquit, here was defence enough in the 
uncertainty of this scientific analysis. ‘To say the least of the course 
pursued, it is in striking contrast with the precision and accuracy of 
the experiments of M. Orfila, in the late trial of Madame Laffarge, in 
France. 

It does not affect this view of the subject, that it is altogether prob- 
able the contents of the stomach, which were chemically analysed, 
were the identical contents of the stomach of the deceased. In many 
cases, from the imperfection of human testimony, we must rely on 
probabilities ; but in scientific investigations we expect certainties. 
We look for results which cannot be controverted. 

So, in the appearance of the body of a murdered man, we expect 
from scientific men uniform and strictly accurate details. But how is 
ithere? Dr Storer testified, according to the report before us, that 
‘* he saw the organs when reinoved, and the large ecchymosis, which 
was an inch or more in diameter. ‘There was one smaller.” We 
infer from this that there were but two ecchymoses ; one being ‘an 
inch or more in diameter,” an expression which strikes us as quite too 
general and 'oose in such a case. But Dr Jackson says these ecchy- 
moses were *‘ one large spot three inches square, and two small ones.” 
Dr Bigelow testified that there were ‘‘ several large ecchymoses, or 
dark spots’”?; and in an article in a late number of the Medical and 
Surgical Journal, he says : ‘‘ In the large curvature was an ecchymo- 
sis of the mucous coat, forming a deep, dark red, well defined patch, 
equal to about three inches in diameter.”” ‘There is a vulgar saying, that 
‘an inch in a man’s nose is considerable’’—and a difference between 
these witnesses of several square inches in the size of an ecchymosis 
in a human stomach, and in the number, is quite observable ; and does 
not seem to have the excuse of a difficulty in determining the exact 
size of one of these spots from its nature, it appearing that the large 
ecchymosis was ‘‘ well defined.”’ 

But this is not all. There were several admitted mistakes here in 
relation to other facts. A very strong circumstance against the 
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prisoner in itself considered was, that some tea was prepared for the 
deceased by his wife, which was tasted by Goodwin, and in which he 
noticed a white sediment, and he was himself taken violently sick af- 
terwards. Dr Storer testified, that the second time he called, he saw 
Goodwin administer some tea, and something was said about its being 
too hot; that immediately on the deceased’s drinking he vomited. 
Subsequently, Goodwin testified that Dr Storer was not present 
when the tea was given; and the doctor afterwards said he must 
have been mistaken ; that tea was administered, and he supposed 
Goodwin was present till Goodwin had told him to the contrary. Now. 
we are curious to know who did administer this tea in the presence of 
Dr Storer ? What man was present? Was any man there with him 
the second time ? Was any tea administered in his presence ? 

Again ; he testified to a conversation with Mrs Kinney on Tuesday 
after the funeral, which was on Monday. This conversation, and 
particularly the time when it took place was of the utmost importance. 
The evidence seems to show conclusively, that he was mistaken as to 
the time, and he subsequently admitted, that he was mistaken as to 
the person who came for him. It is unfortunate, to say the least, that 
all these inaccuracies in matters of so much importance, should be 
chargeable upon scientific men. 

We mention these things not merely for the purpose of showing, 
that the estimation in which medical evidence is held by our profes- 
sion, is not without some cause ; but to show, that medical gentlemen 
ought to feel bound in cases of suspected poison to exercise all that 
care and circumspection which is exhibited by officers of the law when 
cases come under their cognizance. Dates, conversations, and more 
than all, details of facts and appearances, ought to be carefully noted : 
and, then, we cannot help adding, that this information should be de- 
tailed in the witness’ box calmly, forcibly, and systematically. The 
object there, is to obtain the truth upon a given subject. It is no 
place for random assertions to be corrected by out-door conversation. 
Nor is it a proper occasion to give proofs of erudition—to astonish 
the unlearned, or talk of matters and things in general. The medical 
gentlemen whom we have mentioned, rank high in their profession and 
as men of science. Two of them at least, appeared extremely well 
upon the stand ; and we trust that nothing we have said, will be con- 
strued as calling in question the professional skill, or general accuracy of 
the third. | We cannot take leave of the subject without saying that 
Dr Harrington, who is not a member of the Massachusetts medical 
society, appeared as well on the stand, and testified as clearly as any 
witness at the trial. 





! These remarks apply more particularly to the evudencee of physicians as to facts 
where they hive acted professionally In relation to facts of a general character, perhaps, 
no more accuracy is to be expected from one man than another of equal integrity. If 
this were a place to discuss the evidence in this case genera!ly, our remarks might be 
somewhat extended. One physician, called by the government, was flatly contradict- 
ed by the attorney general, and his testimony was commented hy ww with great sever- 
ity by Mr Dexter. A witness who has the ill luck to be pounced upon by the counsel 
on both sides is truly unfortunate ' 
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The trial was conducted with great ability by Mr Attorney General 
Austin and Mr Parker, the Attorney for Suffolk, for the government ; 
and by Franklin Dexter and George T. Curtis, Esquires, for the 
prisoner. It is understood, that Messrs Choate and Rantoul were the 
counsel originally in the case, but the gentleman first named found it 
necessary to decline, and in consequence of some difficulties, which 
need not be stated here, the prisoner requested the court to assign her 
counsel. Messrs Dexter and Curtis were then appointed to this duty, 
which they undertook with a promptitude, and performed with an abil- 
ity, as honorable to themselves as it was creditable to the bar—the 
prisoner not being in a situation to offer them any adequate remunera- 
tion. 

There was a passage between the attorney general and Mr Dexter, 
which has been much exaggerated out of doors, and, as it has been the 
subject of much conversation and newspaper comment, we feel at 
liberty to refer to it. In the course of the trial, evidence was intro- 
duced on the part of the prosecution, to prove that the family of the 
prisoner were suddenly taken sick on the Thursday after the death of 
the deceased, which took place on Sunday. No objection was made 
to this evidence at the time it was offered ; but after the case on the 
part of the prosecution was closed, the junior counsel for the pris- 
oner rose and said, that he had not heard any thing in the opening of 
the case on the part of the government, which indicated to what point 
the evidence concerning the sickness of the family on Thursday would 
be urged, or what inference would be drawn from it. He now wished 
to hear some statement from the counsel for the government, of the 
points to which that evidence would be directed. Suaw C. J., (after 
consulting with the other judges.) ‘ We cannot now pass any general 
order on the subject of the evidence. If the prisoner’s counsel wished 
to exclude the evidence, the point could have been raised when the 
witnesses were called.’ Curtis.—*‘ My object has not been to exclude 
the evidence, although we think that we might have embarrassed its 
introduction. I merely wish to know how it is to be urged as tending 
to prove the guilt of the prisoner. ‘The court having intimated that it 
cannot pass any order on the subject, I will ask the counsel for the 
government to state to us the point to which they intend to use that 
evidence.’ Austin, attorney general.—‘ I do not feel called upon to 
make any statement.’ 

In his opening, Mr Curtis alluded to this course of the attorney 
general in the following terms : 

“Gentlemen, the great Commonwealth of Massachusetts, by its official agents, 
is prosecuting for her iife, under a capital accusation, one of its subjects, a feeble 
woman. Evidence is introduced of a subsequent transaction, and it is not very 
easy to see how it is to be urged in support of the indictment. Nota word is said 
in the opening, to notify us of the point to which the evidence will be urged ; and 
now, when the court has no power to compe! a statement, and we ask one of the 
clemency of the attorney general, he refuses to tell us how and to what this evi- 


dence is to be urged. The attorney general is to follow my colleague, after he 
has closed the prisoner’s case, and then we are to learn, for the first time, to what 
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this evidence is to be pressed. The course of the prosecution is most extraordi- 
nary. We are leftto blunder on in conjecture, with no means of anticipating the 
argument, except such as our imaginations can devise.” 


When Mr Dexter, the senior counsel of the prisoner, in his argu- 
ment, came to this part of the evidence, he is reported to have spoken 
as follows: 


“ And here I feel bound to say, because I stand here for the life of a prisoner, 
that the attorney general has been asked at the bar, why this piece of evidence 
was brought into the case, and to what end, and the answer was, that when we 
hear him in the close, we shall know. I am sorry he puts it off till then, for then 
we cannot answer; nor do I think it fair, or just, or merciful, that an argument 
which may be reserved by a prosecuting officer—be sprung upon a prisoner after 
the mouth of his counsel is closed. I have heard the request, to state the pur- 
port and intent of evidence, again and again made in civil causes where only 
money is at stake, and 1 never knew respectable counsel to refuse it. In a case 
involving life and death, such a course, 1 must say, is unprecedented. Are we 
struggling here for victory? Why, if not, are we left in the dark, as to the bear- 
ing this piece of evidence is to have, in the close of the cause? I can only guess at 
it, but TI ought not to be left to conjecture a reply to what I may guess will be the 
argument. I ought not to be, nor do I mean to be unjust to the attorney general. 
Doubtless he discharges the high duty of his office as he understands it, but | 
have only to say that if it be one of the duties of that office, to withhold from the 
request of counsel the purport of evidence where a prisoner’s life is at stake, J 
thank God I am not obliged to holdit!” (Here there was a very general burst of 
applause from the crowd, which was promptly checked by the high sheriff, and 
silence restored.} | Austin.—‘ Upon such an accusation, I claim the right to be 
heard. I will state to the court what the learned counsel very well knows. [ 
did offer last night to give him in writing the whole of the argument I should 
make on that point, if he would tell me himself, or would state in court, this morn- 
ing, that he did not understand the fair import and bearing of it, from the evidence 
itself.’ Derter.—‘l am glad the attorney general has made the explanation. It 
enables me to answer him. I did go to him last evening, and told him that his 
course was improper. I moreover told him that one of the oldest counsellors at 
the bar had said to me that his conduct was unprecedented. He then said he 
would give the information if J would ask it of the court, but not if my colleague 
asked it. Gentlemen, I will not submit to any disparagement of my colleague in 
this cause, eminently able and honerable as his conduct of it hasbeen. I will not 
consent to any thing that may imply a censure of my honorable colleague. I wish 
not to draw anything personal into this case, but I will not ask any thing of the 
attorney general that he will not give tomy colleague. Here let it rest. I shall 
endeavor to meet the line of arguinent he may take as I best can, but if any course 
of argument is taken in the close, which I do not anticipate, I shal] stand up here 
and ask to answer it, and I know that after such a request and such a refusal, I 
shall be permitted to do so.’” 


Mr Austin replied to these remarks, and commented on the subject 
in the following manner : 


“T approach this topic with reluctance. The closing counsel has seen fit to 
make it the occasion or the cause of imputations, as gratuitous as they are uncour- 
teous and untrue.’ Derter—‘Do you mean to state that the facts are untrue ” 
Austin.— I mean to say the imputations are totally untrue, and I must beg your 
attention, gentlemen of the jury, while I explain. In the progress of this trial, 
each of the witnesses for the government were examined, cross-examined, and 
their answers taken down. The time of introducing the witness was the time for 
the other side to have objected to any portion of the testimony, and require that 
the government should state the object and relevancy; and when all was in, and 
this of Thursday morning with the rest, it was not and is not now believed by me 
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that the gentlemen were or could be ignorant of the legitimate inference to be 
drawn from it. But if they had asked me privately, as a gentleman at the bar, they 
should have had my notes as freely as they have had every document and paper 
in this case. But instead of that, the junior counsel (Mr Curtis,) rises, and, with 

reat formality, demands of the court to pass an order upon me, toshow why I had 
offered evidence which the court had permitted to go tothe jury! It might be 
pardonable in a young man, but he should have known better. The court replied, 
as I was well aware they would, that this was not the time or place for such a 
requisition ; and upon this the junior counsel indulged in a strain of remark that 
might require reply, but [ have no disposition to occupy your time or that of the 
court, in answering holiday speeches. It is perhaps, well enough in a maiden 
speech, and I ought not to be surprized that the gentleman, feeling somewhat of 
the importance of a militia officer, with a new uniform on for a holiday muster, 
should attempt to use the sword by his side, in an attack upon the government 
officer. I have never refused it to the senior counsel. He applied to me, not for 
himself, but with reference to his colleague. What then; was | to have submit- 
ted to the rebuke of this young man, by conceding it tohim? No; and I toldthe 
senior counsel, that if he would make the statement to the court, or would say to 
me, that he did not understand the use I intended to make of it, he should have it; 
and I wrote it out for that purpose in the midst of the trial. He has not said, and 
never wil] say, that he did not understand the legitimate inferences from that evi- 
dence. He now says he would not ask it for himself, because I had denied it to 
his colleague, and by that he admits that he had all he wanted, and only wanted 
it to cover his colleague. And yet he has told you that I have kept back an ar- 

ument to spring it upon the prisoner! I confess I am restrained by the respect I 
eel for the court, and for the solemnity of the occasion, from retaliating upon 
him, as such discourteous, ungenerous, and unjust conduct deserves. It is Christ- 
mas day, and rarely are our courts open on this day ; but I well remember, thirty- 
four years ago, when they were open on this anniversary for the investigation of a 
homicide committed at the hour of noon, upon the public exchange. It wasa 
time of high excitement, of emotion, of feeling, of party. I remember the con- 
duct of the defence on that occasion, by one of the most gifted and eloquent coun- 
sellors ever known at this bar; and I remember the civility, the consideration and 
kindness with which he treated my predecessor. All the sensibilities I then may 
have in relation to that trial, were long since buried in the grave, and I only regret 
that the learned couusel, who appears in this defence to-day, while he has some- 
what of the ambition and much of the talent, has not inherited the courtesy of his 
father. [Mr Austin alluded to the trial of Selfridge for the murder of Charles 
Austin, a cousin of the attorney general. Selfridge was defended by Samuel 
Dexter, father of Mr Franklin Dexter. There was some applause, which was 
checked.} 


It is not our purpose to offer any comment on this affair. It was a 
matter of professional etiquette, about which different opinions will be 
entertained. It is hardly a fitsubject for public discussion ; and it isa 
matter of regret, that the popular prejudice which is always, to a greater 
or less extent, excited against a prosecuting officer in a case where the 
innocence of the accused is very manifest, and where that accused is 
a woman and a. mother, has received some countenance by a bill 
which has passed the house of representatives, abolishing the office of 
attorney general; more especially, as in the debate upon the bill, 
a distinguished member of the house and of the bar made use of ex- 
pressions respecting this trial, which seem peculiarly harsh and ungen- 
erous, and to which the attorney general requested an opportunity to 
reply, a request which was not granted. Ata subsequent day when 
the subject came up, there was an interesting debate on the question 
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of abolishing the office. Mr Austin, of Boston, son of the attorney 
general, made an able and eloquent defence of that officer, and Mr 
Curtis, of Boston, spoke against the bill, and alluded very handsome- 
ly to his own personal relation to the attorney general. Mr Colby, of 
New Bedford, and Mr Huntington, of Northampton, advocated the 
bill, but disclaimed anything personal against the present incumbent, 
to whose great abilities they gave their testimony. The bill passed 
by a large majority, and was sent up to the senate who refused to con- 
cur with the house. 

The great propriety, if not absolute necessity, of the office of attor- 
ney general seems to us so clear, that we are surprised to see gen- 
tlemen of high reputation in our profession, giving countenance to what 
we cannot but regard as popular prejudice. It is well known, that 
the attorney general for several years has been no favorite with the 
legislature. ‘The causes of this feeling are various, and of long stand- 
ing. Whether well founded or not, we will not undertake to say ; 
but it cannot be denied that this officer has been assiduous in the 
discharge of his duties, and it is universally admitted, that he brings 
to the discharge of them great learning and ability. The salary is in- 
considerable ; the «duties are various and complex, and the annual re- 
ports alone of the attorney general are of great value and interest, and 
are prepared with much labor and care. [t must be a clear case to 
call for the abolition of an office when filled by a man of his legal 
reputation. Such a case has not, in our opinion, been made out. 
We are glad the bill was promptly rejected by the senate. 





RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Maine, May Term, 1840, at 
Portland. 


Daniete v. Mitcnexn AND OTHERS. 


‘The known rule in equity is, that an answer, which is responsive to the allegations and 
charges made in the bill, and contains clear and positive denials thereof, must prevail! 
unless it is overcome by the testimony of two witnesses, or by one witness and 
other attendant circumstances, which supply the want cf another witness. 


A bargain will be annulled in equity, if it was made upon material representations of 
matters of fact, constituting the basis thereof, which are untrue, even although inad- 
vertently made by the mutual mistake of the parties, or by the mistake of the grant- 
ors alone. 


In equity, mistake as well as fraud, in any representation of a fact, material to the con- 
tract, furnishes a sufficient ground to set it aside, and to declare ita nullity. 


Where a contract was made by certain parties in which it was agreed, that one party 
should sell and the other should purchase a certain tract of timber land in the state of 
Maine, and if upon an exploration, the tract of land did not contain sixty millions of 
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pine tinber,and there was not a stream running through it which would, with an or- 
dinary freshet, carry logs from the tract to the Kennebec river without difficulty, the 
agreement was to be void ; and the parties procured an exploration of the tract, and upon 
a favorable report of their agent, agreed to purchase and did purchase the tract, takin 
a deed of the same and making the stipulated payments; and it afterwards ceguered 
that there was a gross mistake in the quantity of the timber ; thatthe exploration was 
not made upon the tract in question, but upon an adjacent one, and that the pine timber 
did not, in fact, exceed five millions. . It was held, in a bill in equity, by one of the 
purchasers, to rescind the contract, and for general relief: (1.) That the original con- 
tract ought to be set aside as founded in gross error and mistake. (2) Thatthe con- 
veyance made to the plaintiff ought to be rescinded, and that he ought to be restored 
to the purchase money which bad been paid by him. (3.) That the agent of the 
owners, who had effected the sale for them, having received the purchase money, 
ought to be held primarily liable to repay it; and in his aid, such of the other de- 
findants for whom he acted as agent, and such as had received any part thereof, with 
a full knowledge of all the circumstances, ought to be decreed to repay the propor- 
tions thereof respectively received by them. 


An agreement having been made between the defendants by which they mutuall 
agreed, in the division of the notes taken for the purchase money among them eon | 
ing to their respective interests, that they would bear their respective proportions of 
any losses which might arise from any inability of the purchasers to pay the same, 
It was held, that the plaintiff could not, in equity, have any benefit from this agree- 
ment, in order that he might avail himself of it in case he was not able, from the 
parties directly liable to him to obtain back the purchase money decreed to him by 
the court. 

Bit in equity to rescind a contract for the purchase and sale of 
timber lands in the state of Maine, and to set aside the conveyance, 
and to recover back the consideration paid in money, and to have the 
notes given for the balance delivered up. The bill set forth, that 
William C. Mitchell, Tristram G. Mitchell, David Wescott, and 
William Wescott, Erastus Hayes, Israel Waterhouse, ‘Thomas War- 
ren, and William B. Gooch, claimed to be the owners of certain undi- 
vided portions of a tract of land in the state of Maine, called the Ford 
tract, situated upon the upper Austin stream, being part of the Bing- 
ham Kennebec purchase, in the county of Somerset; and employed 
James Todd as their agent, to contract for the sale of the tract ; and gave 
him a bond, by which he was authorised to dispose of it as he should 
see fit ; and delivered to him certain certificates of the quantity of tim- 
ber thereon, &c. ; and that Todd employed one Thomas W. Haskins 
to aid him in effecting a sale, representing and authorizing him to rep- 
resent, that the tract contained pine timber sufficient to make sixty 
millions feet of boards, with a suitable stream for floating and getting the 
logs out into the Kennebec. 

That upon such representations and assurances, the plaintiff was in- 
duced to purchase, in connexion with other persons, three undivided 
sixteenth parts of the tract, and subsequently seven sixteenths more, 
making in the whole, ten sixteenth parts of said tract, at the price of 
five dollars per acre ; for which he paid one fourth part in cash, and 
gave his notes for three fourths, payable in one, two, and three years, 
secured by mortgage ;, the money being paid to Todd, and the notes 
taken by him, on his own account, so far as he was concerned, and as 
agent, and for the benefit of the other defendants, who received and 
appropriated the cash and notes to their own use by agreement among 
themselves. 

53 
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The bill complained, that practices and artifices had been used to 
produce an erroneous and exaggerated estimate of the quantity of pine 
timber upon the land, and of the facilities for floating it, and getting it 
out by water ; and alleged, that in an exploration, which was under- 
taken to be made of the tract, previous to completing the contract, in 
which Haskins was employed as an agent for the plaintiff, and other 
proposed purchasers, he and others with him, on the part of the pur- 
chasers were so guided and deceived as to be carried through the same 
births or glades of pine timber several times, as though they were dis- 
tinct and different ; and so as to exhibit to them great quantities of 
good pine timber as standing on that tract, when they were in fact 
standing on adjacent lands ; and further, that the tract did not contain 
near so much pine timber as represented, nor in fact more than enough 
to make five millions feet of boards ; and that it was worth very much 
less than it was represented ; that the plaintiff had requested the de- 
fendants to rescind the purchase and restore the money and give up 
the notes, but they had refused to comply. 

The bill called upon the defendants to set forth their respective in- 
terests in the tract or the sale, and what portion of the consideration 
each received, and how the distribution was made among them ; and 
prayed that the contract might be rescinded and annulled, the money 
might be repaid, and the notes discharged and cancelled, or compen- 
sation made, and the plaintiff indemnified ; and for general relief. 

William Wescott died without putting in an answer, and the suit 
was discontinued in regard to him. David Wescott and Waterhouse 
died after making answers, and the bill was revived against their rep- 
resentatives. 

The answer of Todd recited a verbal agreement, made between 
him and another person, to join in obtaining a bond for the sale of 
some good timber tract, for the purpose of disposing of it again at a 
profit ; and that hearing of the Ford tract as one of that description, 
in which several persons were interested, they applied to the Wescotts 
for nformation respecting it: that learning it was estimated to con- 
tain from fifty to seventy millions feet of pine timber, and that there 
were undoubted certificates of its containing from fifty to sixty millions, 
they first took a bond from the Wescotts for the conveyance of six 
thousand acres, at four dollars an acre ; the Wescotts having obtained 
the consent of some of the owners, provided efforts should be made 
to sell without loss of time. ‘The bond was dated about the last of 
May, 1835, and was to run ten days. Failing to make a sale, this 
bond expired, and finding the Wescotts to have the disposal of about 
ten thousand or twelve thousand acres of the tract, a new bond was 
procured from them June 9, 1835, for the conveyance of such a part 
in common and undivided, on the payment of four dollars an acre in 
thirty days, one quarter cash ; the rest in notes at one, two, and three 

years ; upon performance of which, the Wescotts were to cause a 
deed to be made by Mason Greenwood of the title derived from Mas- 
sachusetts. 
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At the same time, it was agreed, that the holders of the bond 
should go to Boston immediately, and endeavor to effect a sale, and if 
they did not succeed in getting up a company in ten days, who should 
undertake to explore with a view to purchase, the bond should be 
given up. That ‘Todd delaying to proceed to Boston, the Mitchells 
objected to his going on with it any farther ; and William Wescott 
having disposed of his interest in the ten sixteenths mentioned in the 
bond, to the Mitchells, on the 15th of June ; it was at length ar- 
ranged, that one week from that time should be allowed to afford an 
opportunity to get up such a company ; provided that if said Todd 
should succeed in so making a sale, those who were interested in the 
tract, should also have one half of what it should sell for, over the 
four dollars, the price fixed in the bond, per acre. 

That about the same time, the Wescotts put into the hands of him- 
self and his partner, sundry letters and certificates concerning the 
character of the tract as timber land, and of the streams which ran 
through it, and the quantity of timber upon it, containing the opinions 
of the signers in those respects. That the defendants never author- 
ized him, Todd, to exhibit the certificates and letters as certainly true 
and correct ; but only that they fully believed them to be so ; and that 
when he went to Boston, which he did accordingly within a week, he 
placed these papers in the hands of Haskins, to be exhibited by him 
to whomsoever he pleased; and that he himself believed, and so 
stated to Haskins, that the statements were in his opinion correct and 
conformable to fact ; but that he did not authorize Haskins to repre- 
sent that they were absolutely free from error or mistake, nor to un- 
dertake to guaranty to that effect, because he was not authorized to do 
so, and had made up his mind not to do so ;_ the intention being, that 
whoever should purchase, should not do so merely on the faith of 
those certificates, but should take their own steps to satisfy them- 
selves of the truth in regard to their statements. 

That he employed Haskins to assist him in hunting up purchasers 
and getting up a company for the purpose, for w hich Haskins was to 
receive a certain compensation, as was known to the plaintiff. Denies 
that he gave Haskins any power to make any absolute assurances ; 
admits, that he believed there were at least sixty millions of pine tim- 
ber on the tract, besides other timber, and that the streams running 
through it, were sufficient with an ordinary freshet, to float the timber, 
when cut into logs, into the Kennebec river ; and that Haskins was 
authorized to represent, that, in the opinion of those interested in the 
sale, there was that or a greater amount of timber, and that such were 
the streams ; but that this was a matter of opinion merely, on their 
own part, of the correctness of which, the purchasers must inform and 
satisfy themselves. 

That Haskins did interest himself accordingly, in finding purchasers 
and getting up a company, consisting of the plaintiff and others, who 
entered into articles of agreement on the 18th of June, 1835, for the 
purchase, previous to which, he, ‘Todd, conversed with the com- 
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plainant, and repeated to him substantially what he had said to Has- 
kins, touching the tract and the certificates, &c. concerning it. Ad- 
mits that he stated to Haskins, and also to the plaintiff, that he bad but 
a week to make up his company, and that the time limited would so 
expire, and that the owners then would not sell at so low a rate as four 
dollars and a half per acre, as they all believed that timber lands were 
rising ; that he himself had not, and did not profess to have any per- 
sonal or practical knowledge of the tract, or of the subject, but mereiy 
expressed his own actual and honest opinion, founded on, and referring 
to, the sources whence it was derived, leaving it entirely for the in- 
tended purchusers to ascertain the actual truth of facts in regard to the 
premises, which they were to take upon themselves ; for which pur- 
pose they should take such means, and appoint such persons to go 
and examine as they should think proper, he stipulating to pay the 
expense of one person, at any rate, and also of another to be sent by 
the purchasers, in case the result should not turn out as represented. 
That the purchasers accordingly selected Haskins as their agent for 
this purpose, and that he, Todd, accompanied him to the Ford tract, 
taking up William Wescott by the way, toshow it to thein, being inform- 
ed, as he also informed Haskins, that William Wescott had sold out 
his interest in the ten sixteenths, although he retained an interest in 
another undivided portion of the same tract ; that William Wescott 
recommended one Luther Moore as accustomed to traversing the 
woods, and well acquainted with the tract, and that he, ‘Todd, em- 
ployed him as a guide in making the exploration, and for nothing else, 
as he was only a hunter, and not a getter of timber. That Haskins 
also employed one Thomas Chase to assist in exploring and making the 
estimate, for which he, Todd, believed him to be perfectly competent ; 
and they were also accompanied by Moleneaux, one of the company of 
purchasers ; that every thing in relation to the business of the explo- 
ration was conducted fairly, and without any wish or attempt to mis- 
lead, deceive, or influence Haskins, or any other person engaged ia 
forming an estimate, or in making their report; that they arrived on 
the ground on the evening of the 22d of June, and having spent two 
days in the exploration, and Chase having made the quantity of timber 
on the tract seventy millions, and Haskins and Moleneaux declaring 
their satisfaction, Haskins informed him, Todd, on the 24th of June, 
that he, as agent, concluded to complete the purchase, as he was au- 
thorized to do, and that he should explore the tract no further; and 
on the 25th they all left the tract on their return; that next day at 
Bingham, at the request of Haskins, certificates were signed by Wes- 
cott, Moore, and himself, stating the result of the exploration, which 
he, Todd, signed. after making some objection, both as being mere 
matter of opinion, based upon the opinions of others, and, also, the cer- 
tificate being too general in its terms. But, he says, that in company 
with Haskins, he did see on the tract much pine timber of a large 
size, and apparently of the first quality, and so far as he could judge, 
he did believe that the tract contained the full quantity of pine timber 
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which had been represented ; and that every one of them did believe 
that there was more than seventy millions of pine timber upon the 
tract, and that the streams were such as set forth in the certificate of 
Chase ; that Wescott and Moore went with Haskins, Moleneaux and 
Chase to visit the Austin stream, and that Haskins sent Chase and 
Moore to visit parts of the Ford tract not explored by Haskins, and 
they reported to him ; and William Wescott stated to Haskins, that 
there was a glade of pine timber on the northwest side of it, and that 
he was not acquainted with a certain other part of it, called the L part. 

That having been so informed, that the parties who employed Has- 
kins, concluded to take the land and make the purchase, a deed of 
warranty was procured from Mason Greenwood according to the bond, 
and accepted by the parties, as a full compliance with whatever was to 
be done on his part. ‘That the plaintiff and the other parties to 
the purchase thereupon paid him $12,500, being one quarter of the 
price, and gave their several promissory notes for the remainder, ac- 
cording to the terms of agreement, amounting to $37,500, of which 
he paid over to the other defendants $11,250 in money, and delivered 
to them all the notes, which were divided and distributed among them 
in their several proportions, retaining $1,250, and taking back from 
some of the defendants their several notes, and from others two of the 
notes of one of the purchasers, in full of the share of the purchase 
money, belonging to himself and his partner, amounting to $3,750. 

David Wescott’s answer stated, that he had originally purchased 
part of the Ford tract with William Wescott, his brother, who had 
employed one Jonas Brown to explore and estimate the timber, ac- 
companied by Luther Moore, a hunter, who had traversed the tract. 
Brown said there was nearer eighty millions than fifty. Brown, 
Moore, and William Wescott made a certificate of their being fifty 
millions. That he first agreed for three thousand acres at one dollar 
and sixtyseven cents per acre, and afterwards agreed with William to 
take three thousand more at an increased price of over forty cents per 
acre. ‘Ihe certificate was delivered by William Wescott, deceased, 
to Todd and his associate, at their request, but no farther use was to 
be made of it, than to invite purchasers to look and examine. No 
representations whatever were authorized, but the defendants offered 
to pay the expenses of any person sent to explore, if there did not 
prove to be fifty millions. 

The answer denied any knowledge or belief, that any means were 
made use of to mislead or deceive the agent sent by the proposed pur- 
chasers, or that any artifices were practised to influence the result of 
the exploration, or to raise the estimate of the quantity of timber upon 
the tract, or that the plaintiff was induced to purchase upon the report of 
the agent. It averred, that they all believed the tract contained good 
pine timber enough to make sixty millions feet of boards ; and were 
not appraised of any grounds for concluding that it only contained an 
inferior quantity. 

The joint answer of the Mitchells, stated their own original purchase 
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of four thousand acres of the tract, and that William C. Mitchell pur- 
chased one thousand acres separately ; that one of the Wescotts ap- 
plied to them for leave to include a portion of their interest in a bond 
to be made to Todd and another, setting forth that circumstance in a 
manner similar to the statement in the answer of David Wescott. 
That they had letters and certificate of one Hill in relation to the tim- 
ber on the tract, which were put into the hands of Todd; and that 
William Wescott delivered to Todd the certificate of the exploration 
made with Brown and Moore. That none of the defendants meant to 
authorize ‘Todd to guaranty the statements in letters or certificate as 
free from error of judgment, or as being founded on certain and cor- 
rect information as to the quantity of timber ; but that they were only 
intended to recommend the tract to whoever should wish to purchase 
as an object of attention, and induce such persons to inquire and satisfy 
themselves, and advised Todd to make it the condition that they 
should do so. 

‘They denied knowledge of any particulars in regard to the explora- 
tions or proceedings attributed to Todd and William Wescott, or of 
the original certificate, and disbelieve that any such artifices were 
practiced, as supposed ; that they do believe that the proceedings 
were conducted in perfect good faith, and without any fraudulent 
intent; deny that they represented Brown, William Wescott, and 
Hill, to be men of character and acquainted with timber ; but that 
William Wescott was a man of integrity, and Brown was a judge of 
timber ; that all signers of the certificates were disinterested persons, 
without any inducement to make an exaggerated report; and that 
William Wescott actually rated the quantity less than he believed it on 
the tract. That they did themselves verily believe the Ford tract 
contained more than sufficient to make sixty millions feet of boaids, 
and never had any reason to suppose it contained less, nor heard of 
any lower estimate, excepting the certificate of Brown. All the de- 
fendants believed the tract contained sixty millions. 

The answers of the other defendants set forth their several relations 
to the transaction, and how they became possessed of, or concerned 
in, their respective proportions of the tract. They denied authorizing 
or knowing of the delivery of certificates, or authorizing any repre- 
sentations to be made by Todd, of the quantity of the timber, charac- 
ter of the stream, or facilities of conveyance ; say that the defendants 
generally thought it to be a well timbered tract, and believed that it 
contained not less than from fifty to sixty millions of pine timber, and one 
of them added, that the streams were sufficient, with an ordinary 
freshet, to float it into the Kennebec. They denied any knowledge 
or participation in any fraudulent or improper practices in regard to 
the procurement or use of the certificates, or any belief that any such 
were used to falsify or affect the exploration, or effect a sale. They 
averred that the object was to enable Haskins to satisfy himself by the 
exploration in such a manner, and to such an extent, as he should 
think for the interest of his employers. They avouched for the general 
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good character and respectability of the signers of the certificates and 
explorers, and expressed the belief that all the proceedings in respect 
to the exploration were conducted with perfect fairness and good 
faith. 

An agreement was entered into on the 22d of July, 1835, between 
the Wescotts, Mitchell, Warren, Waterhouse, Hayes, and Gooch, 
who were jointly concerned in the sale of the ten sixteenths, reciting 
the conveyance to the plaintiff and others, and the receiving of the 
notes of the purchasers in payment of their respective shares, secured 
by mortgage, and setting forth the proportions in which the parties to 
this agreement were interested in the land, of which the fee was in 
said Greenwood, and in which they had consequently become the 
holders of the notes, and interested or accountable as such ; by which 
agreement they stipulated with each other, that in case any of the 
promissors should become insolvent before the notes should become 
payable, so that any loss should arise, or in case of any loss on the 
same, arising from any cause other than the negligence of the holders, 
such loss should be borne by all the parties, in the proportion of their 
respective interests, and the holder of any note who should experience 
any such loss, should have his right of a remedy for contribution 
against any other of said parties refusing to pay his proportion of such 
loss, after notice and request, either by action of assumpsit, or on the 
agreement. 

The certificates referred to, were in the following terms :— 


‘‘ Bincuam, May 13, 1833. We, the subscribers, do hereby 
certify that we have this day returned of exploring the Ford tract, and 
our estimation is, that there is fifty millions, to speak within bounds, 
of prime pine timber, that is to say, as good as any on the Kennebec 
waters ; and we have also examined the Austin stream, and find suffi- 
cient to run the above timber in the main Kennebec river. 

Jonas Brown, 
LurHer Moore, 
Witiiam Wescorrt.”’ 


“This is to certify that from the knowledge I have of the Ford 
tract, it is unquestionably one of the best timber tracts upon the Ken- 
nebec waters. And I would also state that I have just sold my in- 
terest in the Saco tract, being on part of the same stream at seven 
dollars fifty cents per acre. Joun Hirt.” 


“ Binenam, June 26, 1835. I, the subscriber, hereby certify 
that I have this day returned from an exploration of the Ford tract, 
and having been also frequently over the tract in hunting, I am fully 
satisfied that the estimation made by Jonas Brown, William Wescott, 
and myself, in May, 1833, will fall short of the quantity of timber ; 
and that the one made this date by Mr Thomas Chase, is within 
bounds. The reason they fell short was, that they did not explore at 
that time the part called the L, which we have done this time, and 
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find more timber on it than was anticipated. And I also certify that 
I have been well acquainted with the stream called the Austin stream, 
for these twenty years past, and consider it good and sufficient to run 


logs to the main Kennebec river ; and the north and south branches of 


it on the tract sufficient to run them into the main Austin stream with 
a common freshet, after building one, and repairing two, dams on the 
said streams, or even without a freshet. 

LutHer Moore.” 


‘¢I hereby certify that I agree to the above, and consider it perfect- 
ly true. Witiram Wescott.” 


‘* Bincuam, June 26, 1835. I, the subscriber, do hereby cer- 
tify that I have this day returned from exploring the Ford tract, in 
company with R. W. Moleneaux and Thomas Haskins, of Boston, 
Massachusetts, and my estimation is, that there is not less than four 
and a half thousands to the acre, on an average, of prime pine timber, 
as good as any on the Kennebec waters, and one and a half thousands 
of good spruce timber, worth at much as pine, also to the acre—and 
have also explored the stream called the Austin stream, which runs 
through the tract, and do certify that I consider it a good and sufli- 
cient stream to run logs to the main Kennebec river. 

Tuomas Case.” 


“T hereby certify that I was also with Mr Thomas Chase, in ex- 
ploring the Ford tract, and was fully satisfied, that the estimation is 
within bounds, and the quality of the timber is the first, and the stream 
is as represented, and that it may be made with very little expense, 
so as to run logs even without a freshet. 

James Topp.” 


It appeared from the proof, that the purchase was made of the land, 
as a timber tract, and principally with reference to the quantity of tim- 
ber upon the tract, and that the purchasers relied upon the representa- 
tion made to them in that respect. In pursuance of the agreement, 
Haskins and Moleneaux, one of the purchasers, were carried on to the 
land by Todd, accompanied by William Wescott, and taking Moore 
and Chase with them to guide and explore. They were employed 
two or three days, exploring different parts together, until they were 
fatigued, and their provisions giving out, they concluded to finish 
the business, and leave Chase and Moore upon the land to report the 
result to which they had then arrived as exhibited in the certificates, 
and with which Haskins was at the time understood to be satisfied. 

From a subsequent survey of the tract, pursuing the route of the 
recent exploration, it appeared, that in the course of that exploration, 
Haskins and others had, by some means, been led off from it, and had 
taken into view timber upon land that was not-included in the tract, 
but which lay adjacent to it; and that there was a considerable quan- 
tity of timber upon the contiguous tract, and upon different borders of 
the Ford tract. 
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At the time of the sale, in 1835, it was estimated by witnesses after- 
terwards sent on to examine and ascertain carefully, after notice and 
request to the defendants to unite in the examination, not to exceed 
three and an half millions feet, suitable to be sawed into boards. 
Some of the witnesses who examined afterwards, with a view to form 
an accurate estimate, made it less. But from the testimony of Sam- 
uel Homans, who was employed in driving the logs cut off the Ford 
tract, out of the Austin stream, some time after the purchase, it may 
be inferred that the tract contained that full quantity. And from the 
testimony of Samuel Chamberlain, there might have been more, but 
not much. There was evidence, also, of there being some spruce and 
cedar upon the Ford tract. 

Jonas Brown, one of the signers of the original certificate of May, 
1833, examined for the defendants, testified, that the usual course 
of explorers was to go to a high ridge or elevation on the tract, to 
take a compass and mount with it to the top of a tree, where the tim- 
ber could be seen to a considerable distance, set their compass, and 
take the bearings of the several glades of timber in sight, and then go 
to the glades, and there make a general estimate as to the quantity and 
quality of the timber, without actually counting, scaling, or measuring, 
according to their best judgment. He thought it would have taken 
six months to have made an exact estimate of the quantity of this tract 
when he explored it in 1833. He was the agent for the Wescoits in 
jumbering on it in the winter of 1833-4, and cut two millions four 
hundred thousand feet. He did not remember giving any certificate 
of the quantity of timber on the Ford tract, when he explored it with 
Wescott in 1833; but if he did give a certificate that there were 
“ fifty millions of good pine timber,”” the words ‘‘ and spruce”’ were 
or ought to have been inserted after the word ‘‘ pine.”” He believed 
there was more than half that quantity of such pine. He did not esti- 
mate the pine separate from the spruce, and in his opinion there was 
about an equal quantity of each upon the tract. 

None of the witnesses examined for the defendants undertook to 
make any precise estimate of the actual quantity of pine timber upon 
the tract at the time of purchase. Thomas Chase, who was one of the 
explorers, and signed one of the certificates June 26, 1835, testified 
that according to his best recollection, he estimated the whole at four 
and a half thousand feet to the acre, including pine and spruce. 

A cross bill was filed by the defendants in the original suit, upon 
the alleged ground, that during the pending of that suit a compromise 
and adjustment of it had taken place, by virtue of which, the original 

defendants, now complainants, had agreed to receive, and had accept- 
ed, fifty per cent. upon the notes given for the balance of the price of 
the land, besides the first payment of money, and had thereby been 
discharged from any further claim or prosecution of the former suit. 

The cross bill now charged, that a common interest and concern 
existed among the purchasers of the ten sixteenths, inducing them to 
make ove cause, and that the plaintiff, Daniell, was authorized to com- 
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pound and settle for the whole. That it was mutually agreed between 
the parties to the suit, that the notes given for the balance of the con- 
sideration of the land, should be given up on payment, or securing the 
payment of fifty per cent., and that the suit should thereupon be finally 
compromised and settled. And it was particularly alleged, that, 
during the course of negotiation to this end, Daniell assigned and urged 
as areason for not consenting to pay any larger amount upon the 
notes, that himself and the other parties concerned in the purchase, 
had been put to much trouble, and had incurred great expense in prose- 
cuting their bill, which they should lose by adjusting, and taking up 
the notes. The bill thereupon prayed for an injunction against Daniell, 
and a dismissal of his suit. 

The answer of Daniell contained a positive denial of the principal 
allegation of the bill. But one witness, Greenwood, testified upon 
the subject. 


The cause was argued by 
Charles S. Daveis for the plaintiff, and by 
William Pitt Prebble for the defendants. 


Story J. delivered the opinion of the court to the following effect. 
The cross bill is founded upon an asserted compromise of settlement 
of the cause of suit, stated in the original bill, pending the suit ; and, 
of course, if established in point of fact, it puts an end to the whole 
controversy. [thas accordingly been first argued by counsel ; and 
we are of opinion, that the compromise and settlement are not suffi- 
ciently established by the proofs in the cause to overcome the full and 
positive denials in the answer, that any such transactions were ever 
agreed upon by the parties. The known rule in equity is, that an 
answer, which is responsive to the allegations and charges made in the 
bill, and contains clear and positive denials thereof, must prevail, un- 
less it is overcome by the testimony of two witnesses to the substan- 
tial facts, or at least by one witness and other attendant circumstances, 
which supply the want of another witness, and thus destroy the state- 
ments of the answer, or demonstrate its incredibility or insufficiency, 
as evidence. ‘There is no pretence to say that this state of things 
exists in the present case, and, therefore, the cross bill must be dis- 
missed with costs. 

The original bill seeks to set aside a contract, made on the 18th of 
June, 1835, between James Todd, one of the defendants, for himself, 
and as agent of several of the other defendants, with the plaintiff and 
several other persons, stated in the bill, for the purchase of ten undi- 
vided sixteenth parts of a certain tract of land in the state of Maine, 
containing about 16,000 acres of land, of which the plaintiff is to 
have ys; parts, and his copartners certain other proportions, for the 
sum of $50,000, payable in certain instalments, a part in cash, and a 
part at future periods, for which the respective purchasers were to 
give their several notes and moftgages respectively. The bill mainly 
insists, that the agreement was entered into upon gross and fraudulent 
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representations, made to the plaintiff, and the other purchasers, as to 
the true character of the land, and especially as to the quality of timber 
thereon; and that, upon the faith of those representations, the pur- 
chases were completed, the conveyances taken, and the moneys paid, 
and securities given by them respectively ; and that, therefore, it 
ought to be set aside and cancelled; and that the plaintiff, who sued 
for his own separate right and interest in the premises, he having sub- 
sequently become a sub purchaser of ;', more of the tract, and there- 
fore being entitled to Jy parts thereof, ought to be restored to all he 
has paid, and for other relief. 

We have said, that the bill mainly proceeds upon the imputation of 
fraud ; but its allegations are sufficient to found a claim for relief, if 
the bargain was made upon material representations of matters of fact, 
constituting the basis thereof, which are untrue, even although inno- 
cently made by the mistake of the parties, or by the mistake of the 
sellers alone. Nothing is more clear in equity than the doctrine, that 
a bargain founded in a mutual mistake of the facts, constituting the very 
basis or essence of the contract, or founded upon representations of 
the sellers, material to the bargain, and constituting the essence there- 
of, although made by innocent mistake, will avoid it. Mistake, as 
well as fraud, in any representation of a fact, material to the contract, 
furnishes a sufficient ground to set it aside, and to declare it a nullity. 
The reports are full of cases to this effect ; and many of them will be 
found collected in the elementary writers on equity jurisprudence.' In 
the view, which the court are disposed to take of the bill and evidence, 
we do not deem it at all necessary to enter upon the consideration of 
the question of fraud, as we are entirely satisfied, that if there has been 
no fraud, there has been such a mistake of both parties, as to a fact, 
not only material, but constituting the very kasis of the agreement, as 
requires the court.to decree, that the agreement be rescinded, and the 
conveyance made in pursuance thereof be set aside, and the parties 
be restored to their original rights in interest antecedent to the agree- 
ment. 

Let us in the first place examine the written agreement between the 
parties, taking along with us the fact, that ‘Todd was acting as princi- 
pal, as to a portion of the land, and as agent of the other owners as to 
other parts thereof, which were included in the sale. ‘The agreement 
is in the following words : 


‘* Articles of agreement made this eighteenth day of June, A. D. 
eighteen hundred, and thirtyfive, by and between James Todd, of 
Portland, in the state of Maine, on the one part, and Otis Daniell, 
Josiah Daniell, Robert E. Mollineaux, E. F. Messenger, Jonathan 
A. Richards, and James H. Champney and Barnum Field, all of 
Boston, in the county of Suffolk, and commonwealth of Massachusetts, 
and Daniel A. Sigourney, and John F. Soren, of Roxbury, in the 








' See 1 Story on Equity Jurisprudence, {140 to §152, and the cases there cited. 
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county of Norfolk, and state of Massachusetts, on the other part. 
The said Todd in consideration of the agreement herein contained of 
said parties to the second part, hereby agrees, with them respectively, 
to sell and convey to them by good and sufficient deeds, with warranty 
and a good and indefeasible title, in fee simple, ten undivided sixteenth 
parts of a tract of land situated in township No. two, second range, 
Bingham Kennebec purchase, east of the Kennebec river, in Somerset 
county, state of Maine, containing sixteen thousand acres, called the 
Ford tract, to be conveyed to said parties of the second part, as follows : 
Three undivided sixteenth parts to said Otis Daniell ; two undivided 
sixteenth parts to said Josiah Daniell; one undivided sixteenth part 
to said Mollineaux and Messenger ; two undivided sixteenth parts to 
Daniel A. Sigourney and Jonathan A. Richards ; one undivided six- 
teenth part to John F. Soren and James H. Champney ; and one 
undivided sixteenth part to Barnum Field: the said parties to the 
second part paying for their purchase their respective proportions of 
the suin of fifty thousand dollars to be paid as follows: one quarter 
part in cash, and the remainder, one third in one year; one third in 
two years ; and one third in three years, with interest annually, se- 
cured by their respective notes and mortgages on the premises, and 
the said premises are to be conveyed to said parties of the second part 
in the proportions above mentioned, at any time on demand within six- 
teen days from the date of these presents, which time is allowed to 
said parties of the second part to explore said tract. And the said 
parties of the second part, in consideration of said Todd’s agreement, 
hereby agree with said Todd to purchase and pay for their respective 
parts of said tract as before mentioned ; and if they do not complete 
the purchase within the said term of sixteen days, they will respec- 
tively forfeit and pay said Todd their respective parts of the sum of 
three thousand dollars. Provided, nevertheless, that said parties of 
the second part shall be under no obligation to take said land or to 
pay therefor, unless said Ford tract contains sixty millions of pine 
timber, and a stream runs through said tract, which will, with an ordi- 
nary freshet, carry logs from said tract to Kennebec river without dif- 
ficulty. In case said tract does not contain sixty millions of pine tim- 
ber, and such a stream as is mentioned above, said Todd ee a agrees 
with said parties of the second part to pay the expense of one person 
to be sent from Boston to examine said tract, and also whatever may 
be paid to one other suitable person for exploring said tract for the 
time he is on the tract. _It is understood, that if said parties of the 
second part or their agent, notify said Todd of their agreement to take 
the’said premises at any time within sixteen days, they shall be allowed 
till July ninth to make the payments and exchange the papers. In 
witness whereof, said parties have interchangeably set their hands and 
seals.” oe by the parties and witnessed by S. E. Sewall and 
Thomas W. Haskins. } 


Now, we think it impossible to doubt, upon the reading of this 
agreement, that it was understood by all the parties, that the tract of 
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jand did contain sixty millions of pine timber, and that a stream ran 
through the tract, which would, with an ordinary freshet, carry logs 
from the tract to the river Kennebec without difficulty ; and that these 
constituted the very basis of the contract, and were so fundamental, 
that if either did not exist, the bargain was understood not to be obli- 
gatory on the purchasers. ‘The proviso in our judgment, clearly im- 
ports this. The subsequent clause as to the exploration of the tract was 
not designed in any manner to waive or control this fundamental stip- 
ulation ; but merely to afford to the purchasers more complete means 
of ascertaining the verity of the statements, and thus to secure the 
purchasers from loss in case of any fraud or substantial mistake. An 
exploration was accordingly made by an agent of the purchasers, ac- 
companied by an agent of the vendors. How it was conducted, the 
evidence sufticiently discloses. A more complete example of credu- 
lity and delusion on one side, and of mistake and misrepresentation, 
(whether innocent or designed is not material to be examined) on the 
other side, perhaps, cannot be found in the annals of our country. 
The survey was not, indeed, even made upon the tract, as it was actu- 
ally bounded ; but by the mistake or ignorance of the guides, the explo- 
ration was in part off of the tract ; so that here again there was a funda- 
mental mistake, which made it a new source of error in completing the 
bargain. ‘The purchasers were thus farther misled by the representa- 
tions founded on that exploration, as to the nature of the land and the 
quantity of the timber thereon, which they had no means of knowing 
were untrue and grossly exaggerated. The exploration thus made 
being in part off of the tract, through mistake or ignorance, so far from 
strengthening the case for the defendants furnishes of itself a strong 
ground of relief for the purchasers. 

But we do not dwell on this circumstance further than merely to 
show, that it cannot afford any substantial aid to the defence. It is 
unnecessary, also, to dwell on the question, whether the evidence 
shows, that there was any such stream on the tract as the agreement 
vouched for, about which there might be some reason for doubt and 
hesitation. What we desire to place our opinion upon fs the other 
ground, that the quantity of timber on the tract was grossly mistaken, 
and extravagantly over estimated. What is the case made out by the 
entire evidence, with the exception of a single witness? It is, that 
the pine timber upon the tract does not probably exceed three mil- 
lions, and at the farthest does not exceed five millions. One witness, 
indeed, seems to think, that it may contain more, and go to the extent, 
perhaps, of twentyfive millions. | But he stands alone, and his testi- 
mony is of small weight, compared with the mass of intelligent wit- 
nesses establishing the more limited quantity. Here then, we have a 
tract, represented by the vendors in their contract, as containing sixty 
millions of timber, and that supposed fact constituting the very basis 
of the bargain, when, in fact, it does not contain more than one twelfth 
part of that quantity. A court of equity would be unworthy of the 
name or character, if a contract founded in such a gross mistake and 
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fundamental error were permitted to stand, and were not declared to 
be utterly invalid. We do not meddle with cases, where the error in 
quantity is of a slight nature, not going to the essence of the bargain. 
Here the error is vital. The purchasers have contracted to give fifty 
thousand dollars for a tract of land, represented to contain sixty mil- 
lions of pine timber. It cannot be possible, that they ought in law, 
or in justice, or in common sense, to be bound to pay that amount for 
five millions only. 

There is a great deal of other evidence in the cause, as to the rep- 
resentation of the quantity of timber on the tract, made by and through 
the agent of the owners to the purchasers, as well orally, as by certifi- 
cates produced and read in the cause. They confirm the conclusions 
deducible from the agreement itself ; but it does not seem necessary 
to dwell on them. 

These short views exhaust the merits of the case, so far as they 
belong to the general character of the bill. We are of opinion, that 
the original contract ought to be set aside, as founded in gross error 
or mistake ; that the conveyance, made to the plaintiff, Daniell, ought 
to be rescinded, and that he ought to be restored to the purchase 
money, which has been paid by him, deducting whatever he may have 
been repaid out of any proceeds of the sales of timber, cut on the 
land. ‘Todd, having received the purchase money from Daniell, ought 
to be held primarily liable to repay it; and in his aid, such of the other 
defendants for whom he acted as agent, and such as have received any 
part thereof, with a full knowledge of all the circumstances, ought to 
be decreed to repay the proportions thereof respectively received by 
them. 

There is an agreement, found in the case, by which the defendants, 
who are the vendors, mutually agreed in the division of the notes taken 
for the purchase money among them, according to their respective in- 
terests, that they would bear their respective proportions of any losses, 
which might arise from the insolvency or inability of the purchasers to 
pay the same. We have been asked by the plaintiff to give him the 
benefit of the agreement, in order that he might avail himself of it, in 
case he is not able, from the parties directly liable to him, to obtain 
back the purchase money decreed to him by the court. We are of 
opinion, that he is not entitled to any such aid or relief. That agree- 
ment is strictly res inter alios acta, with which he has no manner of 
connexion, by which he is not bound, and to which he cannot justly, 
in equity, claim any derivative title. 

There are some other circumstances, which may be proper for 
consideration before the master, under the interlocutory decree, which 
we propose to pass, for the purpose of carrying into full effect the 
present opinion. The decree will accordingly be drawn up, and will 
contain certain declaratory clauses, and institute the proper inquiries 
necessary for a final decree in the premises. 
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The decree was afterwards drawn up as follows : 


This cause came on to be heard at this term upon the bill, answer, 
exhibits and proofs produced by the parties, and was argued by coun- 
sel, on consideration whereof it is declared by the court that the con- 
tract of sale, and the conveyance of the premises and the notes of the 
said Daniell thereupon, as set forth in the bill, were made by and be- 
tween said Otis Daniell and the said James Todd, and other parties, 
upon material misrepresentations and mutual mistakes as to the quan- 
tity of timber on the premises so sold, and therefore ought to be set 
aside and held null and void, and the said Otis Daniell ought to be 
repaid the amount of the said purchase money, actually paid by him 
thereupon and therefor, by the said Todd, who received the notes for 
the same, and in his aid and for his relief, by such of the other parties, 
defendants to the bill respectively, for whom the said ‘Todd acted as 
agent, or who with a full knowledge of, and assent to, the said con- 
tract of sale and misrepresentations and mistakes, have received any 
of the said notes, or any part of the purchase money paid thereon by 
the said Daniell, but not for the part thereof received by any other 
party. And thereupon in furtherance of the declarations aforesaid, 
it is further ordered, adjudged, and decreed, that the same contract 
of sale, and conveyance, and notes be and hereby are annulled, re- 
scinded, and declared utterly void, and of no effect. 

And the said Otis Daniell is further ordered, adjudged, and decreed 
to reconvey the same by such due and reasonable conveyance or con- 
veyances as should be devised and reported by a master, when and so 
soon as the purchase money actually paid by him shall be repaid as 
hereinafter mentioned. 

And it is further ordered, adjudged, and decreed, by the court, that 
the said James ‘T'odd be, and hereby is, held directly liable to the 
plaintiff for the whole amount of monies paid as aforesaid, deducting, 
however, therefrom the proceeds of timber sold, as well as the value 
of timber taken from said lands, by and under the authority of the said 
Otis Daniell, and remaining unsold, and making all due allowances for 
all proper charges and expenses incurred in regard to said timber, and 
for taxes paid on the said lands. 

And it is further ordered, adjudged and decreed, that such of the 
other parties, defendants to said bill, as with a full knowledge of the 
premises, or for whom the said ‘Todd acted as agent, or who assented 
to the said contract of sale and conveyance, with a full knowledge of 
the premises, shall be, and hereby are decreed to be liable in aid and 
relief of the said Todd, to pay and deliver back to the said Otis 
Daniell, such parts or portions of the purchase money paid by the said 
Danie}l for the said lands, as have been received by them respectively, 
in the premises or on the notes of the said Daniell so received by 
them ; but no one of them to be liable for any purchase money or 
notes received by any of the other parties, defendants. 

And it is further ordered, adjudged, and decreed by the court, that 
no damage or interest on the deovcdid moneys be allowed, except the 
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proceeds of such timber, sold and unsold, as aforesaid, furnish a fund 
therefor ; and in that event, interest upon said purchase money to be 
added thereto, as an offset pro tanto to the excess of said proceeds, 
and not exceeding the amount of such excess. 

And it is further ordered, adjudged, and decreed by the court, that 
it be referred to Stephen Longfellow, Esquire, as master, to ascer- 
tain the amount due to the plaintiff on the basis of this decree, and 
also the particular notes and sums received by each of said defendants 
of said purchase money, so paid and secured as aforesaid, and to re- 
port the same. 

And it is further ordered, adjudged and decreed by the court, 
that the master be clothed with full power and authorities to examine 
as well the parties as any other witnesses, orally or upon written in- 
terrogatories, under oath, in the premises, and to require the produc- 
tion of all vouchers, papers, and other documents pertinent and proper 
in the premises ; and that he state a full account in the premises upon 
the basis of this decree. And that he be and hereby is clothed with 
all the usual powers and authorities of a master, in all things touching 
the premises. 

And all further orders and decrees are reserved for the consideration 
of the court. 


District Court of the United States, Massachusetts, February, 
1841, at Boston. 


Tae Baia Trerts. 


The right of search is a ra, sagen right, and not allowable in time of peace, unless 
against pirates or other offenders against the law of nations. 


Where a vessel of the United States was seized by a British cruiser, on suspicion of 
being engaged in the s'ave trade, and was sent to the United States in charge of a 
British officer, and a libel, gui tam, was filed against her by the seizer; it was held, 
that process in rem weal on be denied because the libellant was an alien, but 
would be granted on condition that he entered into stipulation, with sureties, to 
abide the Fal decree, and such interlocutory orders as might be made in the premi- 
ses. Whether the libel could be ulti:nately maintained—gquere. 


Tuts was the case of a libel, filed on the 15th of January last, by 
H. J. Matson, of the kingdom of Great Britain and Ireland, !ieutenant 
in the navy of her Britannic Majesty, and commander of her Britannic 
Majesty’s brig Water Witch, prosecuting as well for the United 
States as for himself, against the brig Tigris, of Salem, in this district, 
and the goods and effects on board said vessel, for a forfeiture of the 
vessel and her lading, for certain alleged violations, on the coast of 
Africa, on the 7th day of October last, of several statutes of the United 
States for the suppression of the slave trade ; the Tigris being then 
under command of Nathaniel Frye, of Salem. On notice to show 
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cause why admiralty process should not issue as prayed for by the 
libellant, Robert Brookhouse and William Hunt, of Salem, asserted 
owners of the brig and cargo, offered the following objections against 
the issuing of a warrant of arrest, on the aforesaid libel: (1.) Because 
the libellant had seized and brought said vessel and cargo into this dis- 
trict, by force and unlawful violence, and the same being so seized and 
brought in by him, was not now liable to this process in behalf of said 
Matson. (2.) Because no offence had been committed on board of 
said vessel, such as is charged in said libel, and that of this they were 
ready to make proof. (3.) That said libellant was an alien, and was 
now in a foreign country, and had not appeared in this court by him- 
self, and no one exhibiting or offering any power or authority to act on 
his behalf, had appeared for him, to sue and prosecute the above libel. 
(4.) That an alien could not sustain a libel qui tam, in the manner of 
this case. 

These points were argued by 

Austin, attorney general, and Hillard, for the libellant, and by 


Choate and Perkins for the claimants. 


Davis J. then expressed a wish that the question, whether the li- 
bellant should enter into stipulation.to respond in damages in case he 
did not succeed, should be argued, and it was accordingly done by the 
same counsel. 

Davis J. now delivered his opinion. In regard to the second ob- 
jection, it does not present a pertinent subject of inquiry in this stage 
of the suit, but must be taken, at present, merely in way of protest. 
In reference to the third objection, considering the tenor of Lieut. 
Matson’s letter, written off Angolan, and sent with the Tigris, there 
appears reason to infer, that his proceedings in detaining and sending 
this vessel to the United States, and to the port to which she belong- 
ed, was merely for the purpose of having her delivered with her cargo, 
to the proper authorities here, with the persons on board supposed to 
have offended against the laws of the United States respecting the 
slave trade ; and not with intent to prosecute in the manner of this 
libel, if no suit of that description should be instituted by, or in behalf 
of, the United States. It seems reasonable, therefore, to require ev- 
idence of some authority, from that officer, for the commencement 
and prosecution in this case. In that respect, the affidavit of Mr 
Jackson, the officer who came in charge of the Tigris, in regard to 
Lieut. Matson’s instructions, are so far satisfactory, that the process 
prayed for will not be denied on that ground, nor will it be denied on 
the mere fact that the libellant is an alien. 

It remains, then, to consider the first objection, which presents a 
question of no ordinary interest. This vessel, admitted to be a vessel 
of the United States, examined and sent to Salem, by Lieut. Matson, 
for an alleged breach of the Jaws of the United States in reference to 
the slave trade, arrived at Salem on the 30th of December last, in 
charge of a midshipman of the Water Witch, Mr Jackson, with nine 
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men. The original officers and crew of the Tigris remaining on 
board. On the Ist of January, six of the men from the Water W itch 
left the country for England, in the steamer Caladonia ; one absconded. 
On the day of the arrival of the Tigris she was delivered up, as is al- 
leged to the district attorney. Proceedings were had on the com- 
plaint of that officer against captain Frye, his mate and crew, and those 
officers and two of the crew were held to recognise for their appear- 
ance at the next circuit court, for the offence alleged to have been 
committed by them ; and the African boy, found on board the Tigris 
on the coast of Africa, and sent in that vessel to Salem, was commit- 
ted to the care of the marshal of this district. ‘The owners have from 
that time had possession of the property, but hold it, as is averred, in 
their behalf, under embarrassing circumstances, especially in reference 
to the cargo, for constant expectations of a threatened suit for for- 
feiture. 

In the disposal of the case in its present stage, I am to consider, 
(1.) whether admiralty process shall be ordered ; and (2.) if so, on 
what terms ? It is contended, that the seizure of the Tigris by the 
libellants was unlawful ; a violation of immunity from any such exam- 
ination and detention by the Water Witch, or any other cruiser 
of another nation, and in the right of visitation and search, which 
is strictly a belligerent right, and not allowable in time of peace. 
This alleged unlawful act on the part of Lieut. Matson, it has been 
alleged, precluded all proceedings on his part, and in his behalf against 
the property thus seized and sent to the United States. In support of 
the positions, several authorities have been produced from judicial de- 
cisions at common law and in admiralty in the courts of Great Britain, 
as well as inthe United States. 

The law respecting the right of search is clear and decided ; it 
is strictly a belligerent right, arising in that crisis from necessity and 
for self-preservation, and not allowable in time of peace, unless against 
pirates or other offenders against the laws of nations. Commercial 
nations, and none more than the United States, have been uniformly 
tenacious of this doctrine, and repeated but unsuccessful essays have 
been made between this country and Great Britain to arrange a mutual 
modified right of search for the suppression of the slave trade ; a 
cruel and detestable traffic, the guilt and enormity of which, awakened 
humanity has aroused its energies to put dowa. By our Jaw a certain 
description of this trade was declared piracy in 1820. So, also, was 
it declared by Great Britain in 1824. This declared character of the 
trade, however, did not render it piracy by the law of nations. It 
was a statute provision, only affecting the citizens of the respective 
nations. From the regretted failure of conventional agreement with 
Great Britain relative to a regulated search, there is reason to appre- 
hend, that vessels of the United States have not unfrequently become 

participators in that inhuman traffic. This, indeed, was distinctly an- 
nounced, and with just expressions of reprobation, in the message of 
the president of the United States, at the opening of the present ses- 
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sion of congress. The evidences of guilt in this presenter have been 


so apparent in some instances, that vessels of the United States, bear- 
ing the American flag, have been visited, examined and detained by 
British cruisers on the African coast, and sent to the United States 
for trial and adjudication. None, however, of this description have 
been sent to this district, but in the present instance. 

The case of the Catharine, recently decided in New York by Mr 
Justice Thompson, was of that description. That vessel was the 
property of a citizen of the United States, and by the righteous judg- 
ment of the court was decreed forfeit, though captured and sent in by 
a British cruiser. Vessels of the United States in that predicament 
are, therefore, considered as liable to process and condemnation at the 
suit of the United States. So, also, it is as to proceedings, at their 
suit, i personam, against the offending individuals in command of 
such vessels or employed in them, in that prohibited trade. 

In the present instance, the United States proceeded by complaint 
against the alleged offenders, brought to Salem in this vessel, taking 
humane and suitable care of the African boy found on board ; but the 
officers of the government, doubtless after due and sufficient examina- 
tion and deliberate consideration, have instituted no proceedings 
against the vessel and cargo, and it remains to be determined whether 
the commander of the Water Witch can sustain this libel against the 
Tigris and cargo, or whether he is incapacitated by a wrongful exer- 
cise of the right of search. 

The case involves questions of peculiar difficulty, when considered 
in all its bearings, and is of such importance that I am not prepared to 
direct an immediate dismissal of the libel, especially as it may be ques- 
tionable whether such a disposal of the case might not preclude a 
remedy by appeal, if such a course be erroneous. _ I shall, therefore, 
order the usual admiralty process ; but in view of all the circumstan- 
ces of the case, the order will be on condition that stipulation be pre- 
viously given by the libellant, or in his behalf, with competent surety 
or sureties, to abide the final decree, and such interlocutory orders as 
may be made in the premises. 

This disposition of the case appears to me conformable to the char- 
acter of the transaction, and the position of the libellant. It may be 
denominated a tentative suit. Security for costs and damages appears 
to be a reasonable requisite, preliminary to further proceedings ; and 
public considerations which a court of admiralty should dutifully re- 
gard, have also an influence in deciding in this direction. Lieut. Mat- 
son’s proceedings have been with all the alleviations and mitigations 
which were compatible with a coercive custody of the property. But 
the practice is a hazardous one, liable to hardship and abuse; and 
commanders should be impressed with a sense of their liabilities, in 
adopting a course with the navigators of other nations, in which they 
act on their own responsibility, and avowedly, as in this instance, 
‘* without orders or instructions to interfere with vessels belonging to 
citizens of the United States, whatever their employment may be.” 
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In regard te the amount in which stipulation should be required, as 
I do not consider it a case for award of vindictive damages, if the li- 
bellant should fail in his suit, the sum of $1000 will be sufficient ; but 
the terms of the stipulation will admit of enlargement of the sum, if in 
the progress of the trial it should appear to be requisite. An early day 
will be assigned for the hearing, with a reserve of further discussion 
and consideration of all the objections which have been offered and 
urged against the issue of admiralty process. 


At a subsequent day, the stipulations not having been put in, the 
libellant asked for further delay, which was objected to. 


Davis J. said, that Lieut. Matson evidently regarded this inter- 
ference with our commerce as a very delicate transaction ; and it 
seemed quite doubtful whether he ever intended that the vessel and 
cargo should be proceeded against for a forfeiture. He avowedly 
acted without the authority of his government, and it was not to be 
expected that Great Britain would assume any responsibility in the 
case. The most that could be said was, that the vessel was sent to 
the courts of this country, trusting in the honor of the United States 
that she would be disposed of as right and justice might require. The 
officers of our government had not thought proper to proceed at all 
against the vessel and cargo. This libel was a private affair. The 
name of the United States was used, but without authority, and no 
particular leniency could be claimed on the ground of its being a na- 
tional transaction. Then, how stood the case? Upon a former 
hearing, he had decided that the libel should not be dismissed because 
he was desirous that the question, being of importance, might come 
before the higher court. He must say, that, in his opinion, the libel 
could not be maintained ; but he was willing that the libellant might try 
the point if he desired it, putting in stipulations for costs and damages. 
Delay was now asked to obtain sureties. He did not think it ought 
to be granted. There had already been delay enough. 

Libel dismissed. 


Supreme Judicial Court, Massachusetts, November Term, 1840, at 
Boston. 


ComMMONWEALTH v. CosuRN. 


Held, that a British officer who brought to this country an American vessel suspected 
of being engaged in the slave trade, and had given a recognizance to appear and tes- 
tify in the circuit court of the United States, was not privileged from arrest in civil 
suits for damages, commenced by the captain and seamen of the vessel. 


Haseas corpus directed to Daniel J. Coburn, a deputy of the 
sheriff of Suffolk, for the body of Henry S. Jackson. In the pro- 
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ceedings before SHaw C. J., and Putnam and Dewey, Justices, 
on the 20th of January last, it appeared, that Mr Jackson was a mid- 
shipman in the British navy. While in the performance of his 
duty on board of her Britannic Majesty’s brig Water Witch, on the 
coast of Africa, he was ordered to take charge of the American brig 
Tigris, which had been arrested by the commander of the Water 
Witch, on suspicion of being engaged in the slave trade. Mr Jack- 
son accordingly brought the vessel to Salem, and entered a complaint 
against the officers and crew for a violation of the statute of the 
United States, prohibiting the slave trade. ‘The seamen were dis- 
charged on preliminary examination ; but the master and mate were 
ordered to recognize for their appearance at the next term of the cir- 
cuit court of the United States. Mr Jackson was also ordered to 
recognize for his appearance as a witness. ‘The captain, mate, and 
seamen of the ‘Tigris then commenced separate suits against Mr Jack- 
son for trespass and false imprisonment. The damages demanded in 
the captain’s suit were five thousand dollars ; in the mate’s, two thou- 
sand dollars ; and in each of the seamen’s, one thousand dollars. Up- 
on these suits Mr Jackson was arrested, and bail was demanded in the 
sum of thirteen thousand dollars. 


dustin, attorney general, and Hillard, for the defendant, now con- 
tended : (1.) That Mr Jackson, having given his recognizance to ap- 
pear and testify at the next term of the circuit court of the United 
States, was privileged from arrest. (2.) ‘That if this position was not 
well founded, the bail demanded was excessive, and ought to be re- 


duced. 
J. H. Ward, contra. 


Suaw C. J. delivered the opinion of a majority of the court to the 
effect, that Mr Jackson was not privileged from arrest in these cases, 
although he had recognized for his appearance to testify in the circuit 
court of the United States ; but they were clearly of opinion, that the 
bail demanded was excessive ; and they ordered the several amounts 
to be reduced, so that the whole bail required should be six thousand 
five hundred dollars, instead of thirteen thousand dollars. 


Putnam J. dissented from this opinion so far as it related to Mr 
Jackson’s privilege as a witness. | He was of opinion, that Mr Jack- 
son was privileged from arrest, as a wilness in attendance upon the 
circuit court of the United States. 


Guitp v. Lee. 
Before Shaw C.J. and a Jory, February 1. 


In a civil] action for damages for an assault, criminal proceeedings for the same assault, 
where the plea was nolo contendere, cannot be offered in evidence. 


Tuts was an action on the case for an assault, by which the plain- 
tiff’s eye was put out. In the course of the trial certain proceedings 
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which took place in the municipal court of Boston for the same assault 
were offered in evidence. 


Hallett.—The plea was guilty, and the defendant is bound by the 
proceedings. 

Dexter (with whom was Dehon.)—It is not competent evidence ; 
the plea was nolo contendere. It admits the guilt for that occasion 
only. 

Hallet.—Is there such a plea known in the law ? It is, in fact, a 
plea of guilty. 


Suaw C. J.—I have no doubt on the subject whatever. The plea 
was nolo contendere ; and the proceedings are not competent evidence in 
a civil suit for the same assault. One object of this plea is to prevent 
the proceedings being used in any other place. It is strictly res inter 
alios. 


Court of Common Pleas, Massachusetts, January Term, 1841, at 
Boston. 


Dixon v. HueGerorp. 


Certain goods were sold and delivered on the 4th of June upon conditivn, that the 
vendee should give his note therefor on ninety days. The vendor sent for the note 
several times without success, aad on the 8th of June they were attached as the 
property of the vendee. On the 20th of June, the vendor brought his action of tro- 
ver for the goods against the officer. It was held, that the attachment did not fix the 
rights of the parties, and that the delay in rescinding the sale from June 8th to June 
2Uth unexplained, was unreasonable. 


Trover, for a pipe of gin and two tierces of rice, attached by the 
defendant in his capacity of deputy of the sheriff of Suffolk, as the 
property of one Joseph S. Lane. The articles in question were, 
when attached, in the possession of Lane ; having been purchased by 
him of Dixon a short time previous. Evidence was introduced by 
the plaintiff to show, that the sale to Lane was on the condition, that 
Lane should give his note therefor on ninety days, which he did not 
do. It was proved, that the articles were sent for by Lane on the 
4th of June, 1840, the day of the sale, at about six o’clock in the 
evening, after Dixon and his chief clerk had left the store, and were 
delivered by a boy, who did not know the terms of the sale. It was 
also proved, that the boy was sent the next day to Lane’s store with 
a bill of the goods, for the note, but did not find him in ; that he went 
several times for the same purpose but did not see him but once, when 
Lane said he would call in the afternoon and settle it. He did not 
come, and on the 8th of June the boy went again for the note to 
Lane’s store, and was told that the goods were under attachment. 
There was no evidence of any thing else done by Dixon prior to the 
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serving his writ, on the 20th day of June. The trial was at the last 
July term of this court, and Wituiams C. J. instructed the jury, that 
Dixon, having by his own evidence proved a sale and delivery of the 
articles to Lane, the burden of proof was on him to show that the sale 
was conditional, and that it was not necessary to prove an express con- 
dition, but refused to instruct them that ‘‘ the time and manner of pay- 
ment does not, without a further agreement to that effect, constitute a 
condition precedent to the sale, but only to the delivery,’ on the 
ground that it was an abstract question. _He also instructed the jury, 
that Dixon, on the non performance of the contract was bound to re- 

scind the contract in a reasonable time, but refused to instruct them 
that under the circumstances he was bound to do it promptly and dili- 
gently. Two other grounds of claim were made by the plaintiff, but 
the jury, when they brought in their verdict, which was for the plain- 
tiff, said they made it up on the ground that the sale was conditional. 


George Minot, for the defendant, moved for a new trial on the 
ground that the court ought to have given the refused instructions, and 
that the verdict was unsupported by the evidence so far as a rescission 
in a reasonable time was concerned, and cited on this latter point, 
Marston v. Baldwin, (17 Mass. 606); Smith v. Dennie, (6 Pick. 
262) ; Lupin v. Marie, (6 Wend. 77) ; Chapman v. Lothrop, (6 
Cowin, 110). 


William Whiting for the plaintiff. 


Warren J. delivered the opinion of the whole court to the effect, 
that the instructions to the jury were entirely correct. The court at 
first were of opinion that the attachment on the Sth of June fixed the 
rights of the parties, and that there had been no unreasonable delay in 
rescinding up to that time, but they considered it settled that the at- 
tachment did not fix the rights, and they were of opinion, that the de- 
lay from the 8th of June to the 20th, the date of the writ, needed some 
explanation in order to make it reasonable, and therefore they ordered 
a new trial. 


Superior Court of Judicature, New Hampshire, Strafford, December 
Term, 1840. 


Assumpsit.—A selectman of a town, who promises in his own 
name to pay a pauper bill, without authority from his fellows, is liable 
to the promisee in an action of assumpsit.— Guilford v. Burleigh. 


AtTacHMENT.—The valuation of property attached upon mesne 
process, in the receipt taken by the officer, from the person to whom 
the same is bailed out, is conclusive upon the parties to it. Where 
the several articles enumerated in such a receipt are separately valued, 
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the receiptor may tender to the officer any part of them without the 
remainder.—Remick v. Atkinson. 

AttrorNey.—The court will not strike out of a declaration a claim 
of his own, inserted in it by an attorney, who brought an action on it, 
and on demand of his client, in the name of a friend of the attorney 
with his authority, as a nominal plaintiff, the client not having been 
prejudiced by it.—Edgerton v. Brackett. 


Bitts aND NoTEs—Sert-orr.—The rule, that in an action by an 
indorsee of a note, though indorsed when over due, the maker cannot 
avail himself as a set-off of a claim against the payee, applies only to 
cases where the plaintiff proves affirmatively, that he is a bona fide 
holder for a valuable consideration.—.Mc Duffie v. Dame. 

Cuattet Morteace.—l. Possesion of chattels by a mortgagee, 
after breach of the condition, is not conclusive evidence of fraud. 
Such a mortgage conditioned ‘‘to pay fifty dollars, meaning and in- 
tending the legal claims the mortgagee has against the mortgagor,” is 
not er for uncertainty. —North v. Crowell. 

It is not necessary that a mortgagee of personal property, having 
a7 it to be recorded in the town, where the mortgagor resided, 
when it was made, should have it again recorded in a town, to which 
the mortgagor subsequently removed.—— Hoitt v. Remick. 


Criinat Law.—l. An indictment alleging an assault by the de- 
fendant with a basket knife with intent to murder, is sustained by evi- 
dence of an assault with a basket iron. An officer acting under an 
execution against a party, is justified by evidence of the execution, 
and need not prove the judgment or other proceedings in the action, 
in which the execution issued. On such an indictment (the intent not 
being proved,) but the verdict being, that the defendant was guilty of 
the assault, the court are not in passing sentence limited, as they 
would be on an indictment for a mere assault under the statute, to a 
fine of ten dollars. —State v. Dame. 

It is sufficient in an indictment for burglary to allege, that the 
defendant ‘* broke and entered, &c., and stole,” &c., without alleging 
“¢ that he broke and entered with intent to steal,’? &.— State v. Jones. 

Conrract or SaLte.—A party who delivers property to another 
under a contract of sale, (by which the property was to remain his 
until paid for,) cannot reclaim it, without giving the proposed pur- 
chaser notice, and an opportunity to complete the purchase.— Davis v. 
Emery. 

Evipence.—Evidence offered by a party, of the admissions of the 
other as to mere matters of inducement, requiring no explanation, does 
not authorize the other party to go into evidence of other declarations 
made by him at the same time.—Davis v. Sanders. 


Evipence—Name.—Itis competent for a plaintiff to testify before 
an auditor, that articles charged upon his account books to one partner 
were sold to the firm. The admissions of a partner made after the 
dissolution of the partnership, are evidence against the other partner, 





So lain MP3 8 





-—_- es a6 


ee ee ae 


 — —a-* a ££ -/. 


oa © 


— CO a wf CFO 














Superior Court of Judicature, New Hampshire. 437 


though not conclusive. A party may be sued by a name different 
from his baptismal name, if known by it as well as by the other.— 
Mann v. Locke. 

EvipeENcE—TriaL.—The court cannot decide a case upon an 
agreed statement, which contains only the evidence, from which facts 
may be inferred, and not the facts themselves, but will send the case 
to the court below for trial. — Pray v. Burbank. 


Fence.—A verbal division of fence between adjoining owners is 
binding upon them, until changed by division made by the fence view- 
ers pursuant to the statute.— York v. Davis. 

Hieuway.—lIn petitions for new highways, the notice to land own- 
ers should be authenticated by the signature of the committee or their 
chairman, but it is sufficient that copies of such notice should appear to 
have been left by the petitioners with the land owners. It is not ne- 
cessary that any return of the notice should accompany the report, if 
the report states notice to the land owners. It is enough to notify the 
mortgagors of land remaining in possession of it, and the mortgagees 
need not be notified.— Parish v. Gilmanton. 


Jupement.—The court may in their discretion grant leave to a 
defendant to plead a defence arising during the pendency of the su;t, 
after a continuance. The record of an action and judgment in another 
state, founded on the same cause of action, on which the suit is pend- 
ing in this state, is no defence to the latter, if the defendant had no 
personal notice of the proceedings in the former action.— Rangeley v. 
Webster. 

Liwitations.—An administrator or executor may take a case out 
of the statute of limitations as against his testator or intestate by his 
acknowledgement or promise. — White v. Hodgdon. 

Poor Desror.—A debtor, who has on the 23d of November, 
given a bond as required by the act for the relief of poor debtors, 
complies with its condition by tendering himself at the jail on the 23d 
day of November of the following year, the day of the execution of the 
bond being excluded in the computation of the time.—Odiorne v. 
Quimby. 

Reat Estate.—A deed of land, in which the grantor had merely 
an interest as mortgagee, without any assignment of the mortgage debt, 
and it not appearing even, that the mortgagee held the debt at the time, 
conveys no interest to the grantee.— Ellison v. Daniels. 

Trespass.— To maintain a plea of soil and freehold in an action of 
trespass, the defendant must show an exclusive right as against the 
plaintiff.— Roberts v. Dame. 

Trover.—One of three receiptors, for property attached on mesne 
process, which has been permitted to remain in possession of the 
debtor, cannot make an effectual demand of it, nor sustain an action 
of trover against the debtor for it, without the concurrence and joinder 
of the other receiptors.— Bowman v. Grove. 
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Intelligence and Miscellany. 


INTELLIGENCE AND MISCELLANY. 


Ancient Bini iy Cuancery.—The accuracy of Shakspeare, in his represen. 
tation of the circumstances of Jack Cade’s rebellion, is singularly tested and 
proved by the late publication of the earlier proceedings inchancery. In the first 
volume of those records, page 47, is inserted a bill in chancery, filed by John 
Brown, against the widow of James, Lord Say, which, for its combination of sen- 
tentious brevity, with completeness of statement, and directness of charge, may 
be commended to the especial attention of modern practitioners, and therefore is 
inserted entire. There is no reason why justice may not be administered in 
equity, in as few words now, and with as swift despatch, as it was then. This 
case is referred to by Messrs Phillips and Amos, in their late work on the law of 
evidence, p. 292 note, as a case of chancery jurisdiction, founded on dying deela- 
rations; but perhaps it is more correctly referable to the head of declarations 
against interest, or of admissions by a tenant in possession, in disparagement of 
his apparent title. 


“ To the moost rev’ent and worchepfull Fader in God my Lord Cardenail Archibisshop 
of Caunt’bury and Channeeller of Engelond. 


“Mekcly besechith your pov’e oratour John Brown cosyn and heir of Watier 
Shiryngton clerk, that whereas the said Watier and othirs were seasid of c’tayn 
manours londis ten’tis rentis and possessions in the shire of Kent, to the use and 
hehove of the said Watier and his heirs; and so seasid dide, withowte any wy]l 
thereof declarid, aftir whoos discesse James Fenyss, thenne the lord Say, by greet 
ymagenid and ferthought meanys, laborid to the cofeffees of the said Watier, to 
bye the said manours landis and ten’tis rentz and possessions. And aft’ the tyme 
that he had opteynyd his said p’pose, he, a gayns ali ryght and consciens, causid 
your said besecher to be imprisoned, into the tyme yo‘ said besecher, by gret 
duresse agens his said (wyll) was made sele a relese of the same. And aft’ward 
the same lord Say, knowyng hymself to be putte to deth by that horrible and 
crewell tretour Jakke Cade, openly knowlechid, among other extorcions, this 
mater; requityng and charchyng a chapelyn callid 'lhomas Oldhal), thenne beyng 
his confessour, that he shuld do his feithfull labour to the wife of the said lord 
Say, that your said besecher spaly myght have restitucion and reformation of the 
said wrongis and opp’ssions in this mat’ to hym don. Please it therfore your 
g*cious lordship to g'unte a writte sub pena, direct to the same N. to appere by- 
fore your good lordship, and there to be examynid of the p’mysses, in helpyng of 
your said besecher to the recov’e of his said wrongis, for the love of God and in 
the way of charite.” 


A Tarvor’s Inrernat Macutne.—Giacomo Benolini, an Italian tailor, resid- 
ing in a small town near Berlin, was a man of brutal and vindictive character, but 
for a time so far mastered his nature as to induce a young woman of the country 
to marry him. The honey-moon, however, waned before its time, and all the 
sweets were turned into bitterness. Benolini treated his wife with such cruelty 
that she was forced to sue him for a separation. The parties met in court, and 
sentence of divorce was pronounced. Upon this Benolini suddenly advanced to 
the table in the middle of the court room, placed on it a small barrel which he 
had concealed under his cloak, and addressing himself to the judges, declared they 
had delivered their own final judgment, for that the barrel was filled with gun- 
powder, which he would instantly explode; and, producing a flint and steel, be- 
gan to cover his infernal machine with sparks. The court being on the ground 
floor, tle judges, counsel, plaintiff, witnesses, and audience, were at once seen 
scrambling pell-mell from the windows as well as the doors, leaving the infuriated 
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tailor to blow up himself alone. The barrel, however, was well hooped, and 
though Benolini continued to shower his sparks, the contents remained untouch- 
ed, time enough to admit of a fire-engine being brought, which deluged the tailor 
with water. He was afterwards seized and pinioned, and the barrel secured and 
examined ; when, instead of gunpowder, it was found to contain only some hemp 
seed. On being afterwards examined as to his motives for this extravagant joke, 
he said he only meant to punish the judges for deciding against him. hey, 
however, turned the trick upon, by condemning him to two years’ imprisonment. 


Ozirvary Nortices.—In Boston, Hon. Henry W. Furter, of Augusta, Maine, 
aged 59. His disease was angina pectoris; and he suddenly fell down in the street, 
eee oeneey- He had been for many years previous to his death, judge of pro- 
bate of Kennebec county, Maine ; and was highly respected in that community. 

In Providence, very suddenly, Tuomas Rivers, Esq., counsellor at law, aged 49. 
He was a native of South Carolina, and came to Rhode Island,where he has since resided, 
at.an early age to receive an education at Brown University. His mind was sound, dis- 
criminating, and well informed. He was capable of acting a distinguished part in the 

rofession, but his tastes were rather literary than legal. His knowledge of English 
Scat was extensive; of dramatic poetry, in particular, he had a correct apprecia- 
tion, and was a judicious critic. He conducted for several years the Providence Jour- 
nal. 

In England, the Right Honorable Cuances Georce, Baron Agven, of Arden, aged 
84. He was brother to the late Mr Perceval, who was shot by Bellingham, in the 
lobby of the house of commons, when prime minister. The registrarship of the high 
court of admiralty became vacant when his lordship was an infant of some few months 
old, and it was actual!y given to, and retained for oom until he was capable of ofticia- 
ting, the office being performed by deputy. In time of war the emoluments arising 
from his situation amounted to between 20,0001. and 30,000/.a year. He held the 
same for upwards of eighty years. He was appointed master of the mint in 1501, and 
a lord of the bedehamber to George IiI, in 1804. The will of the deceased has re- 
cently been proved in the prerogative court. The personal property alone wis sworn 
under the value of 800,000/. The stamp or probate duty alone, was 10,500/., indepen- 
dent of the legacy duty, which will amount to 70,000/. or 80,000/. more. 


New Pvus.icatioxss—We understand that William A. Wellman, Esq., chief clerk 
of the foreign clearance and coasting department, in the Boston custom house, has in 
preparation acommercial digest of the statute laws and decisions of the United States. 
Having been engaged in this department of the government many years, Mr Wellman 
has been in the habit of making extended notes and references for his own conveni- 
ence, and is thus possessed of the knowledge and experience which is peculiarly neces- 
sary for a work of the kind he contemplates. 

Johns & Co., of New Orleans, propose to publish quarterly a work entitled the 
Louisiana Law Journal, intended to embrace the whole history of jurisprudence in that 
state, and every subject of connecting interest. The price is six dollars per annum, 
payable in advance. The prospectus is out and the subscription list is open. 

We regret to learn, that Mr Scammon, the reporter of Illinois, met with a serious 
loss by a late fire in Chicago, in having the first volume of his reports destroyed by fire 
while at the binder’s. Whole loss $3000, of which $1000 was insured. 

The first edition of Mr Sawyer’s Merchant's and Shipmaster’s Guide having met 
with a ready sale, a new, stereotype edition is in preparation. 

In England, there has been published a Practical Treatise on the Analogy becween 
Legal and General Composition, by §. H. Gael. 

The second (English) edition of Roscoe's Criminal Evidence is published. 



































Insolvents. 


Bartlett, ‘Theodore, 
Brooks, Amos J., 


[ Brooks & Holbrook. 


Brownell, Josiah O.,, 
Crowell, Hosea, 
Clement, Moses, 


Clement § Smith. 


Dale, tober, 
Dwight, John, 
Ellis, Freeman, 
Ellis, Stephen, 
Fletcher, Joel P., 
Goodhue, James 8., 
Goodwin, William, 
Gott, Jabez R., 
Hall, Luther, 

Hall, Ephraim, A$ 
Hannum, Pliny, 


Holbrook, Charles M., 
[ Brooks § Holbrook. 
Houghton, Sherman W., 


Lawrence, Daniel, 


[Rowell §- Lawrence. 


Lemoyne, Enoch T., 
Lowell, William, 


[Morrill &- Lowell. 


McFarlin, Marshal, 
Morrill, Thomas, 


[Morrill §- Lowell. 


Netcher, James N., 
Nowell Oliver, 
Parmenter, Nelson, 
Peterson, Elijah, 
Perham, Charles O., 


[Perham & Smith. 


Reed, Thomas, Jr, 
Rose, Joseph, Jr., 
Rowell, Frederick, 


[Rowell & Lawrence. 


Shaw, Joel, 
Sibley, Sumner, 
Searl, Daniel, 
Smith, Alonzo, 


[ Clement & Smith. 


Smith, Epbraim W., 


[Perham & Smith. 


Smith, Samuel P., 
Stever, Peter E., 
Stockbridge, Thomas, 
Stone, William P., 
Turniil, Albert A., 
Tyler, Abel H., 
Underwood, Roswell, 
Wilbur, Samuel, 
Whittelsy, William, 


W. Whittelsy & Co. 


Whitten, Charles, 


MONTHLY LIST OF 





Monthly List of Insolvents. 





Occupation. 


Carpenter, 


Ship Carpenter, 
Housewright, 


Glassmaker, 
Physician, 
Butcher, 
Yeoman, 
Stone Cutter, 


Machinist, 
Livery stable keeper, 


Traders, 


Yeoman, 
Carpenter, 


Cooper, 
Cigar Manufacturer, 


Trader, 
Carpenter, 


Carpenter, 


Trader, 
Trader, 
Harness maker, 
Cordwainer, 
Stone mason, 


Master Mariner, 
Trader, 
Cigar manufacturer, 


Carpenter, 

Scythe manufacturer, 
Farmer, 
Housewright, 


Stone mason, 


Trader, 
Ship Joiner, 
Physician, 
Grocer, 
Merchant, 
Yeoman, 
Blacksmith, 
Tinman, 


Housewright, 





INSOLVENTS. 


Place of Business. 
West Springfield, 


Worcester, 


Springfield, 
Charlestown, 
Andover, 


Cambriage, 
Boston, 
Paxton, 
Plymouth, 
Boston, 
Boston, 
Lowell, 
Rockport, 


Boston, 


Pelham, 
Worcester, 


Bolton, 
Salem, 


Boston, 
Lancaster, 


Holland, 


Boston, 


New Bedford, 
Boston, 
Ashburnham, 
Duxbury, 
Tyngeborough, 


Boston, 
Salem, 
Salem, 


Boston, 
Athol, 
Southampton, 
Andover, 


Lowell, 


Rockport, 
Salem, 

New Bedford, 
Boston, 
Boston, 
Tyngsborough, 
Enfield, 
Cambridge, 
Millbury, 


Ply mouth, 


February 
February 


February 
March 
February 


January 

February 
February 
February 
February 
February 
February 
February 


February 


February 
February 


January 
February 


February 
February 


February 
February 


February 
January 
January 
February 
February 


February 
February 
February 


February 
January 
January 
February 


February 


January 
February 
January 
February 
February 
February 
January 
February 
February 


February 


Warrant issued, 


20. 


15. 
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